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MEMORANDUM FI NDI NGS OF FACT AND CPI NI ON

COHEN, Judge: This proceedi ng was conmmenced under section
6015 for review of respondent’s determ nation that petitioner is
not entitled to relief fromjoint and several liability for 1992,
1993, 1994, and 1995 with respect to joint inconme tax returns
that she filed with her former husband. The issue for decision

i s whet her respondent abused respondent’s discretion in denying
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petitioner’s request for relief fromjoint and several liability
under section 6015(f) for those years.

Unl ess otherw se indicated, all section references are to
the Internal Revenue Code in effect for the years in issue. Al
amounts have been rounded to the nearest dollar.

FI NDI NGS OF FACT

Sonme of the facts have been stipulated, and the stipul ated
facts are incorporated in our findings by this reference. At the
time that the petition in this case was filed, petitioner resided
in Keyport, New Jersey.

Backgr ound

Petitioner and Frank Mazzilli (Mazzilli) were married in
1970. They had two children during their marriage. Between the
time that petitioner married Mazzilli and Septenber 1992,
petitioner was a honemaker. Mazzilli becane unenpl oyed for a
period of approximtely 17 weeks during 1992. As a result of
Mazzilli’s unenpl oynment, petitioner and Mazzilli exhausted their
savi ngs and could not nmeke the nonthly nortgage paynents on their
hone.

In order to help alleviate her famly’s financi al
difficulties, petitioner began to work as a receptionist at
Monmout h Associ ates in Internal Medicine, P.A , in Septenber
1992. At the tinme that petitioner began working as a

receptionist, she conpleted Form W4, Enpl oyee’s Wt hhol di ng
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Al l owance Certificate. Because of the financial difficulties
that petitioner and Mazzilli were having at that tinme, Mzzill
advi sed petitioner to claim10 w thhol ding all owances on the
Form W4, and petitioner agreed to do so. Petitioner was aware
that this practice would increase her take-honme pay but woul d
result in a |lesser anount of Federal inconme tax being wthheld

from her wages than that which would becone due on her portion of

Mazzilli’s and her joint incone.
Mazzilli began working for Pfister Chemcal, Inc. (Pfister),
during 1992. Mazzilli also clainmed 10 w thhol di ng al | owances on

the Form W4 that he conpl eted when he began his enpl oynent at
Pfister.

During 1993, 1994, and 1995, petitioner wrked as a
receptionist for Lawence Katz, MD., and Mazzilli maintained his
enpl oynent at Pfister. Petitioner and Mazzilli each cl ai ned
between 5 and 10 w t hhol di ng al | owances during those years. For
1992 through 1995, petitioner had the foll ow ng amounts of wage

i ncone and Federal incone tax withheld fromthat incone:

Year Wage | ncone Federal Incone Tax Wthheld
1992 $3, 314 $156
1993 16, 565 1, 144
1994 16, 705 66
1995 17, 440 0
Even though petitioner and Mazzilli both were enpl oyed by

the end of 1992, they remained behind in their nonthly nortgage

paynments. After several foreclosure proceedings had been
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commenced agai nst petitioner and Mazzilli during the years in
i ssue, Mazzilli filed for bankruptcy. As a result of Mazzilli’s
filing for bankruptcy, the nortgage on petitioner’s and
Mazzilli’s home was foreclosed. Petitioner was aware of the
forecl osure proceedi ngs that had been commenced agai nst Mazzill
and her as well as of Mazzilli’s bankruptcy proceedings.

Petitioner and Mazzilli were divorced on Cctober 28, 1999.
Petitioner held one or nore jobs during 1997, 1998, and 1999. As
of April 29, 2004, petitioner had not filed Federal incone tax
returns for either 1997 or 1999.

Petitioner’'s and Mazzilli's Joint I ncone Tax Returns for 1992
Thr ough 1995

For 1992 through 1995, petitioner filed joint Fornms 1040,
U.S. Individual Income Tax Return, with Mazzilli. Petitioner and
Mazzilli signed and filed their joint returns for 1993 and 1995
in February 1996 and their joint returns for 1992 and 1994 in
April 1996. These returns showed the foll ow ng bal ances due:
$724 for 1992; $2,523 for 1993; $9,884 for 1994; and $695 for
1995. No portion of the amobunts shown as due on these returns
was paid at the tines that these returns were fil ed.

Mazzilli handl ed the preparation and filing of petitioner’s
and his joint returns for 1992 through 1995. Petitioner was not
aware that these returns showed bal ances due at the tinmes that
she signed them because she neither reviewed these returns nor

asked Mazzilli whether these returns showed bal ances due.
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During their divorce proceedings, petitioner and Mazzill
agreed that Mazzilli should be responsible for the paynent of the
Federal inconme tax liabilities for 1992 through 1995. As of the
time of trial on May 3, 2004, Mazzilli had not paid these
liabilities.

Petitioner’'s Request for Relief FromJoint and Several Liability

On February 2, 2001, petitioner requested relief fromjoint
and several liability under section 6015(f) for 1992 through
1995. On Novenber 21, 2002, the Internal Revenue Service sent to
petitioner a Notice of Determ nation Concerning Your Request for
Rel i ef under the Equitable Relief Provision of Section 6015(f)
(notice of determnation) with respect to those years. Attached
to the notice of determ nation was a Form 886-A, Expl anation of
Adj ustnments, that set forth the follow ng reasons for the deni al
of petitioner’s request for relief:

1. Attributatable [sic] to the Non-Requesting
Spouse--Portions of the unpaid liability are
attributable to under w thhol ding on your wages.

2. No Know edge of [sic] Reason to Know -You had
reason to know that the liabilities would not be
pai d when you signed the returns because
outstanding tax liabilities existed fromprior
year returns that had not been paid, nortgage
paynments were in * * * arrears and your ex-spouse
was contenplating filing for bankruptcy.

3. Nonconpl i ance with Federal |ncone Tax Laws--You
have not filed tax returns for tax years 1997 and

1999 and have an outstanding tax liability for tax
year 2000.
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OPI NI ON
Cenerally, married taxpayers may elect to file a joint
Federal inconme tax return. Sec. 6013(a). After making the
el ection, each spouse is fully responsible for the accuracy of
the return and jointly and severally liable for the entire tax

due for that year. Sec. 6013(d)(3); Butler v. Conm ssioner, 114

T.C. 276, 282 (2000). A spouse (requesting spouse) may, however,
seek relief fromjoint and several liability by foll ow ng
procedures established in section 6015. Sec. 6015(a).

Under section 6015(a), a requesting spouse may seek relief
fromliability under section 6015(b) or, if eligible, my
allocate liability according to the provisions under section
6015(c). Relief fromjoint and several liability under section
6015(b) or (c) is prem sed on the existence of a deficiency for
the year for which relief is sought. Sec. 6015(b)(1)(D), (c)(1);
see H Conf. Rept. 105-599, at 252-254 (1998), 1998-3 C. B. 747,
1006-1008. Consequently, if there is no deficiency for the year
for which relief is sought, relief fromjoint and severa
l[iability is not available under either subsection. See

Washington v. Comm ssioner, 120 T.C 137, 146-147 (2003); see

al so Hopkins v. Comm ssioner, 121 T.C. 73, 88 (2003); Block v.

Conm ssioner, 120 T.C. 62, 65-66 (2003); Ewing v. Conm Ssioner,

118 T.C. 494, 497, 498 n.4 (2002); cf. sec. 6015(e)(1). In this

case, petitioner seeks relief fromliabilities attributable to
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anopunts shown as due on the joint returns that she filed with
Mazzilli for 1992 through 1995 rather than from deficiencies for
those years. Accordingly, no relief is available to petitioner
under section 6015(b) or (c).
If relief is not avail abl e under either section 6015(b) or
(c), an individual may seek equitable relief under section

6015(f). Sec. 6015(f)(2). Section 6015(f) permts relief from

joint and several liability where “it is inequitable to hold the
individual liable for any unpaid tax or any deficiency (or any
portion of either)”. Sec. 6015(f)(1). Equitable relief under

section 6015(f) is granted at the Comm ssioner’s discretion.
We review the Comm ssioner’s determ nation to deny equitable
relief under section 6015(f) using an abuse of discretion

st andar d. Butl er v. Commi ssioner, supra at 287-292. Under this

standard of review, we defer to the Conm ssioner’s determ nation
unless it is arbitrary, capricious, or without sound basis in

fact. Jonson v. Comm ssioner, 118 T.C 106, 125 (2002) (citing

Butl er v. Conmmi ssioner, supra at 292:; Pac. First Fed. Sav. Bank

v. Comm ssioner, 101 T.C 117, 121 (1993)), affd. 353 F.3d 1181

(10th G r. 2003). The question of whether the Conm ssioner’s
determ nation was arbitrary, capricious, or wthout sound basis

in fact is a question of fact. Cheshire v. Conm ssioner, 115

T.C. 183, 198 (2000), affd. 282 F.3d 326 (5th Gr. 2002). W are

not limted to the matters contained in the Conmm ssioner’s
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adm ni strative record when deciding this question. Ewng v.

Comm ssioner, 122 T.C 32, 35-44 (2004). Petitioner bears the

burden of proving that respondent abused respondent’s discretion

in denying her relief under section 6015(f). Washington v.

Conmi ssi oner, supra at 146; Jonson v. Commi SSioner, supra at 125.

As directed by section 6015(f), the Comm ssioner has
prescribed procedures to use in determ ning whether a relief-
seeki ng spouse qualifies for relief under that subsection. At
the tinme that petitioner requested relief under section 6015(f),
t hose procedures were found in Rev. Proc. 2000-15, 2000-1 C. B
447. This Court has upheld the use of these procedures in

reviewi ng a negative determnation. See, e.g., Washington v.

Conmi ssi oner, supra at 147-152:; Jonson v. Conm ssioner, supra at

125-126. (Subsequent nodification of these procedures by Rev.
Proc. 2003-61, 2003-32 |.R B. 296, does not affect our analysis
of this case.)

Rev. Proc. 2000-15, sec. 4.01, 2000-1 C. B. at 448, lists
seven threshold conditions that nust be satisfied before the
Comm ssioner will consider a request for relief under section
6015(f). Respondent has not argued that petitioner failed to
nmeet those seven threshold conditions. |If the threshold
conditions are satisfied, Rev. Proc. 2000-15, sec. 4.02, 2000-1
C.B. at 448, lists the circunstances, which we refer to as

el enments, under which the Comm ssioner will generally grant
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equitable relief in cases where a liability reported on a joint
return is unpaid. These elenents are:
(a) At the tine relief is requested, the
requesting spouse is no longer married to, or is
| egally separated from the nonrequesting spouse * * *;
(b) At the tine the return was signed, the
requesti ng spouse had no knowl edge or reason to know
that the tax would not be paid. The requesting spouse
must establish that it was reasonable for the
requesti ng spouse to believe that the nonrequesting
spouse would pay the reported liability. * * *:; and

(c) The requesting spouse will suffer economc
hardship if relief is not granted. * * *

Rev. Proc. 2000-15, sec. 4.02(1), 2000-1 C.B. at 448. The

Comm ssioner will grant equitable relief to the extent that the
unpaid liability is allocable to the nonrequesting spouse only if
all three elenents of Rev. Proc. 2000-15, sec. 4.02, 2000-1 C. B
at 448, are satisfied. Rev. Proc. 2000-15, sec. 4.02(1), (2)(b),
2000-1 C.B. at 448.

Respondent concedes that petitioner satisfies the first and
third elements of Rev. Proc. 2000-15, sec. 4.02, 2000-1 C. B. at
448. Wth respect to the second el enent of Rev. Proc. 2000-15,
sec. 4.02, 2000-1 C.B. at 448, however, respondent contends that
petitioner knew or had reason to know that the liabilities
reported on the joint returns for 1992 through 1995 woul d not be
paid at the tines that she signed those returns. As discussed

bel ow, we agree with respondent’s contention.
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In order to satisfy the know edge or reason to know el enent
of Rev. Proc. 2000-15, sec. 4.02, 2000-1 C. B. at 448, petitioner
must establish that it was reasonable for her to believe that
Mazzilli would pay the anbunts shown as due on the joint returns
for 1992 through 1995 at the tinmes that she signed them
Petitioner cannot rely on her |ack of awareness of the anmounts
shown as due on these returns to establish that it was reasonabl e
for her to believe that Mazzilli would pay these anobunts. By
signing the joint returns for 1992 through 1995, petitioner is
charged with constructive know edge of, inter alia, the anmounts

shown as due on those returns. Haynman v. Commi ssioner, 992 F. 2d

1256, 1262 (2d Cir. 1993), affg. T.C. Meno. 1992-228; see al so
Park v. Conmm ssioner, 25 F.3d 1289, 1299 (5th Cr. 1994), affgqg.

T.C. Meno. 1993-252. Furthernore, petitioner’s unquestioning
reliance on Mazzilli to handle the preparation and filing of the
joint returns for 1992 through 1995 does not establish that it
was reasonable for her to believe that Mazzilli would pay the
amounts shown as due on these returns at the tines that she
signed them Taxpayers have a duty to file tinely and accurate
returns and to pay the anmobunts shown as due on those returns.
See generally secs. 6001, 60l11(a), 6012(a)(1l), 6072(a), 6151(a).
We have consistently applied the principle that the provisions
providing relief fromjoint and several liability are “designed

to protect the innocent, not the intentionally ignorant”. D ckey
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v. Comm ssioner, T.C Meno. 1985-478; see, e.g., Demrjian v.

Conmi ssioner, T.C. Meno. 2004-22; Feldman v. Conm ssioner, T.C

Meno. 2003-201; Taylor v. Conm ssioner, T.C. Menp. 1997-513;

Barnhill v. Comm ssioner, T.C. Menp. 1996-97; Shannon v.

Conmi ssioner, T.C. Menp. 1991-207; Berry v. Conmi ssioner, T.C

Meno. 1990-396, affd. w thout published opinion 935 F.2d 1280

(3d Cr. 1991); Cohen v. Conm ssioner, T.C Meno. 1987-537.

At the tinmes in 1996 that petitioner signed the joint
returns for 1992 through 1995, petitioner was well aware of the
financial difficulties that had plagued her famly since 1992.
In order to ease these difficulties, petitioner had entered the
wor kf orce after being a honemaker for nore than 20 years and had
accepted the risks of allowng a | esser anobunt of Federal incone
tax to be withheld from her wages than that which would becone
due on her portion of Mazzilli’s and her joint inconme and of not
filing Federal inconme tax returns during the years in issue.
Petitioner was al so aware that forecl osure proceedi ngs had been
commenced agai nst Mazzilli and her and that they would | ose their
home if they did not becone current on their nortgage paynents.
Under these facts and circunstances, petitioner has not
established that it was reasonable for her to believe that
Mazzilli would pay the anbunts shown as due on the joint returns
for 1992 through 1995 at the tinmes that she signed them

Consequently, petitioner does not satisfy the knowl edge or reason
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to know el ement of Rev. Proc. 2000-15, sec. 4.02, 2000-1 C B. at
448, and does not qualify for equitable relief under that section
of the revenue procedure.

| f the requesting spouse satisfies the threshold conditions
of Rev. Proc. 2000-15, sec. 4.01, 2000-1 C B. at 448, but does
not qualify for relief under Rev. Proc. 2000-15, sec. 4.02,
2000-1 C.B. at 448, the Comm ssioner |ooks to Rev. Proc. 2000-15,
sec. 4.03, 2000-1 C.B. at 448, to determ ne whether the taxpayer
shoul d be granted equitable relief. Rev. Proc. 2000-15, sec.
4.03, 2000-1 C.B. at 448, provides a partial list of positive and
negative factors that the Conmm ssioner is to take into account
when considering whether to grant an individual full or partial
equitable relief under section 6015(f). As Rev. Proc. 2000-15,
sec. 4.03, 2000-1 C.B. at 448, makes clear, no single factor is
to be determnative in any particular case, all factors are to be
consi dered and wei ghed appropriately, and the list of factors is
not intended to be exhaustive.

Rev. Proc. 2000-15, sec. 4.03, 2000-1 C. B. at 448, lists the
followwng two factors that, if true, the Conm ssioner weighs in
favor of granting relief and that, if not true, are neutral:

(1) The taxpayer is separated or divorced fromthe nonrequesting
spouse and (2) the taxpayer was abused by his or her spouse.
Respondent concedes that the marital status factor weighs in

petitioner’s favor. The abuse factor is neutral in this case
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because petitioner failed to provide any evidence establishing
abuse.

I n addi tion, Rev. Proc. 2000-15, sec. 4.03, 2000-1 C. B. at
448, lists the followng two factors that, if true, the
Comm ssi oner wei ghs against granting relief and that, if not
true, are neutral: (1) The taxpayer received a significant
benefit fromthe unpaid liability and (2) the taxpayer has not
made a good faith effort to conply with the Federal incone tax
laws in the tax years followi ng the tax year to which the request
for relief relates. The significant benefit factor is neutral in
this case because neither evidence nor argunent has been
presented as to whether this factor wei ghs agai nst petitioner.
The nonconpliance factor wei ghs agai nst petitioner because, as of
April 29, 2004, she had not filed Federal inconme tax returns for
ei ther 1997 or 1999, and the explanations that petitioner gave
during her testinony as to why she had not filed those returns
wer e uncorroborated and unconvi nci ng.

Finally, Rev. Proc. 2000-15, sec. 4.03, 2000-1 C. B. at 448,
lists the followng four factors that, if true, the Comm ssioner
wei ghs in favor of granting relief and that, if not true, the
Comm ssi oner wei ghs against granting relief: (1) The taxpayer
woul d suffer economc hardship if relief were denied; (2) in the
case of a liability that was properly reported but not paid, the

requesti ng spouse did not know and had no reason to know that the
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l[tability would not be paid at the time that the return was
signed; (3) the liability for which relief is sought is
attributable to the nonrequesting spouse; and (4) the
nonr equesting spouse has a | egal obligation pursuant to a divorce
decree or agreenent to pay the outstanding liability (this factor
wei ghs against relief only if the requesting spouse has the
obligation). Respondent concedes that the econom ¢ hardship
factor weighs in petitioner’s favor. The know edge or reason to
know factor wei ghs against petitioner for the reasons discussed
above. The attribution factor wei ghs against petitioner because
a portion of the incone tax liabilities for 1992 through 1995 is
attributable to her (i.e., she allowed a | esser anount of Federa
incone tax to be withheld from her wages than that which becane
due on her portion of Mazzilli’s and her joint incone for those
years). Respondent concedes that the | egal obligation factor
wei ghs in petitioner’s favor.

Based on our exam nation of the facts and circunstances in
this case, sone of the factors in Rev. Proc. 2000-15, sec. 4.03,
2000-1 C.B. at 448, are neutral. Wth respect to the factors
that are not neutral, those wei ghing against granting petitioner
relief outweigh those weighing in favor of granting her relief.
Petitioner’s situation is unfortunate, but we cannot concl ude
t hat respondent abused respondent’s discretion by acting

arbitrarily, capriciously, or without sound basis in fact in
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denying petitioner’s request for equitable relief under section
6015(f).

To reflect the foregoing,

Deci sion will be entered

for respondent.




